











Docket No. R-1775 — CBA Comment

The most plausible interpretation of this Proposal is that it does not interfere with credit
card agreements transitioned to another rate before the LIBOR replacement date, but
the Board could provide greater clarity to reduce litigation risk.

As a consequence of (1) the Bureau’'s amendments to Regulation Z and (2) the Act's
preservation of the Bureau's authority to make those amendments, any LIBOR-based credit
card agreements that are transitioned to another rate (consistent with the amended Regulation
Z) before the LIBOR replacement date will not constitute a “LIBOR contract” because they will
no longer “use LIBOR as a benchmark.”' Hence, they will not be subject to § 104(a), i.e., the
provision specifying that the Board-selected benchmark replacement shall replace LIBOR.

The Proposal, however, neither re-states, nor echoes the Act's § 104(f)(6) -- the provision
preserving the CFPB's authority to amend Regulation Z. Under-informed parties could,
therefore, misinterpret the Board's rule as conflicting with, or somehow abrogating the effect of,
the Bureau's amendment and conclude that issuers who transitioned LIBOR-based accounts to
arate other than SOFR are not in compliance with the law. For instance, credit card account
holders could mistakenly conclude that issuers do not have authority to transition existing
balances on LIBOR-based interest rates to an index other than SOFR (plus the appropriate
spread adjustment), like the Prime Rate, and file suit seeking damages, to the extent that the
applicable Prime Rate-indexed interest rates diverge from (and exceed) the SOFR-based
interest rates.

When it finalizes this Proposal, the Board could significantly reduce uncertainty, consistent with
Congress’ intent to “preclude litigation™?? by affirmatively stating that, consistent with the LIBOR
Act’s § 104(f)(6), this Proposal does not impact credit card agreements transitioned to another
rate before the LIBOR replacement date pursuant to the amended Regulation Z.

The Proposals scope of conforming changes for consumer loans and the inability of
such changes to be covered under the safe harbor under Section 105(a) of the Act is
inadequate and the Board should prescribe conforming changes that would resolve the
issue for more complex consumer loans.

Section 103(4)(A) of the Act allows the Board to determine Benchmark Replacement
Conforming Changes (BRCCs) related to the implementation of the Board-Selected Benchmark
Replacement (BSBR). The Board is not recommending any BRCCs under Section 103(4)(A) for
consumer loans. Section 103(4)(B) goes further and permits BRCCs that are determined in
accordance with “the reasonable judgment of a calculating person.” However, Section
103(4)(B) is clear in that this would not apply to consumer loans. We are concerned that the
Board's abstention on prescribing any conforming changes for consumer loans will affect
consumer loans beyond the Board'’s intention. While most consumer loans have simple rate
calculation language (mortgages, student loans, etc.), some consumer loans have more
complex interest rate language (e.g., loans to high-net-worth individuals).

21 See Adjustable Interest Rate (LIBOR) Act, § 103(16), 136 Stat. 827.
2 See id. at § 102(b)(2), 136 Stat. 826.
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Since the Board is not recommending any BRCCs for consumer loans and a “calculating
person” cannot make such changes for consumer loans, the result is that if a lender wants to
implement BRCCs related to the implementation of a BSBR in a consumer loan, these BRCCs
would not be protected by the safe harbor that is provided for BSBRs under Section 105(a).
Again, it is likely not an issue for many consumer loans, such as mortgages and student loans,
where the rate calculation language typically includes only a reference to the index rate (e.g.,
one-month LIBOR) and its source (e.g., Wall Street Journal). But for more complex consumer
loans, a lender could have to decide between providing interest rate transparency to consumers
via BRCCs or abstaining from providing transparency in order to avoid taking action outside of
the Act’s safe harbor.

CBA urges the Board prescribe conforming changes that would resolve the issue for more
complex consumer loans so that any such conforming changes would qualify for the safe harbor
under Section 105(a).
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Thank you for the opportunity to share our comments on this Proposal. CBA would be pleased
to answer any questions or provide you with additional information.

Sincerely,

DY S

David Pommerehn
General Counsel



